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point of time, not of judicial cogni- 
sance," he also said, "It is a false 
analogy to liken this case to the attempt 
of a court to rejudge its judgment after 
the term was passed. This is no such 
attempt. There was a manifest mistake 
of calculation shown by the notes of the 
judge." 

The case of Stephens v. Cowan, 6 
Watts 511 (1837), seems hardly to fall 
under either of the foregoing heads. In 
that case, in October term, a case stated 
in ejectment was submitted to the court 
and judgment was given for the plain- 
tiff on the day before the end of the term 
and entered accordingly. A few days 
after the term had expired the judge 
found that he had made a mistake as to 
the parties and had given judgment for 
the plaintiff under the impression that 
that person was the defendant. He 
accordingly directed the prothonotary to 
enter judgment for the defendant and 
at December term made absolute a rule 
to strike off the previous entry of judg- 
ment for the plaintiff. In the Supreme 
Court, Kennedy, J., said, "It is 
doubtless true that after the end of the 
term in which the court has rendered 
judgment upon a case stated or a special 
or general verdict, from which an ap- 
peal may be taken by writ of error or 
otherwise, it cannot alter or change it 
with a view to correct what the court 
upon further reflection may consider an 
error therein. But it would be going 



too far to say that such court may not 
afterwards, before any proceeding has 
been had upon the judgment, correct a 
mere mistake that has arisen in enter- 
ing it differently from what was intended 
and perhaps directed. Whenever there 
is something to correct by, as, for in- 
stance, the notes of the presiding judge, 
no danger need be apprehended from 
doing so, and the general rule on this 
subject as well as the reason of the thing 
would seem to justify it. Here it would 
seem that the design of the court was to 
enter judgment for the patentee, believ- 
ing him at the moment to be the plain- 
tiff when in fact he was ihe defendant, 
and under this misapprehension entered 
the judgment for the plaintiff." This 
case, it will be seen, allows much more 
than the correction of a mere miscalcu- 
lation or the clerical error or omission 
of a recording officer. It permits the 
court to correct, after term, an entry 
made through its own misapprehension, 
and yet it seems perfectly consonant 
with law and reason. The true rule on 
the subject of amendments after term 
would seem to be suggested by the re- 
mark of Agnew, C. J., supra, and 
might be stated to be that an amend- 
ment should be allowed, where the 
allowance is not either directly or in 
effect a rejudging of the cause, and of 
course with due respect to the interven- 
ing rights of third persons. 

H. Bcdd, Jr. 



Supreme Judicial Court of Massachusetts. 

JOHN A. BARDEN v. BOSTON, CLINTON AND FITCHBURG 
RAILROAD COMPANY. 

A passenger in a car of a railroad corporation, on the station to which he was 
going being announced, and after the car had entered the station, left his seat and 
stood inside the closed door of the car, for the purpose of hastening his departure 
from the car. While he was so standing, the car came into collision with another 
car, and the passenger was thrown down and injured. Held, in an action by him 
against the railroad corporation, that the question, whether he was in the exercise 
of reasonable care, was for the jury. 
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Tort for personal injuries received by the plaintiff while a pas- 
senger in a car of the defendants. Trial in the Superior Court, 
before Allen, J., who, by consent of the parties, before verdict, 
reported the case for the determination of this court, in substance, 
as follows : — 

The plaintiff purchased of the defendant a ticket at Attleborough 
for Taunton, and entered the defendant's train for that city. A 
short distance before arriving at the station in Taunton, in the day- 
time, the engine and one passenger car containing passengers for 
Taunton were switched off on a side track, leaving the car in which 
the plaintiff was to run down the main track and connect with the 
train from Boston for New Bedford, which was waiting on the track 
in the station for the train from Attleborough. 

The car containing the plaintiff was so carelessly and negligently 
run into the station as to come in violent collision with the other 
train standing in the station, and with such force as to throw the 
plaintiff upon and against the seats and the floor of the car, breaking 
three of his ribs, inflicting a severe wound on his head, and injuring 
his left shoulder and arm. 

The plaintiff was occupying the seat next the closet on the right 
side of the car, at the rear end, and, when the approach of the car 
to the station at Taunton was announced, he arose from his seat 
and stood in the aisle, preparatory to leaving it when the car should 
stop, and while so standing the collision took place. He stood at 
the time three or four feet from the door, which was .shut, and had 
not been opened or touched by him. 

The defendant contended that the evidence tended to establish 
the foregoing facts, and that, if so, the plaintiff was guilty of con- 
tributory negligence, as a matter of law, which would preclude his 
recovery. The plaintiff contended that it was a question for the jury. 

If the plaintiff on these facts was guilty of such negligence, as 
matter of law, as to preclude a recovery, judgment was to be entered 
for the defendant ; but if, on the other hand, the plaintiff, as matter 
of law, was not guilty of contributory negligence, or if that question 
was for the jury upon the foregoing facts, then judgment was to be 
entered for the plaintiff in the sum of $8000 and costs. 

J. Daggett, and E. H. Bennett, for the plaintiff, were stopped 
by the court. 

Cf. A. Torrey, for the defendant. 
Vol. XXV. -8 
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Gray, C. J. — We can have no doubt that the contract between 
the parties, which required the corporation to furnish the plaintiff 
with a seat, did not, as matter of law, oblige him to keep it from 
the time he first took it until the train had come to a final stop at 
the place of his destination ; and that the question whether he was 
wanting in reasonable care in leaving his seat and standing in the 
passage-way inside the closed door, after the approach of the train 
to the station at which he was to alight had been announced and 
the car had actually entered the station, and for the purpose of 
hastening his departure from the car, was a question of fact for the 

jury- 
In the cases on which the defendant mainly relies, the plaintiff 
was not, as in this case, wholly within the car : Hiehey v. Boston 
$• Lowell Railroad Co., 14 Allen 429 ; Todd v. Old Colony Bail- 
road Co., 3 Id. 18, and 7 Id. 207 ; Pittsburgh $■ Connellsville Bail- 
road Co. v. McClurg, 56 Penna. St. 294. 

Judgment for the plaintiff. 



Few legal questions are more per- 
plexing, few in which the decisions are 
more conflicting, than the one involved 
in the foregoing case. 

On the one hand it is tolerably well 
settled (with perhaps a few dissenting 
opinions) that attempting to leave or 
enter a car while in rapid motion, is, in 
the absence of some paramount excuse, 
such as to escape from obvious danger, 
and the like, such an act of negligence 
as to preclude a recovery for an injury 
sustained in consequence of such an 
attempt, although the company was 
itself guilty of positive negligence in 
its own management of the trains. See 
Harvey v. Eastern Railroad Co., 116 
Mass. 269 ; Hickey v. Boston Sf Lowell 
Railroad Co., 14 Allen 429; Lucas v. 
New Bedford Railroad Co., 6 Gray 64 ; 
Gavett v. Manchester Sf Lawrejice Railroad 
Co., 16 Id. 501 ; Illinois Central Railroad 
Co. v. Slatton, 54 111. 133 ; Ohio Sf Miss. 
Railway Co. v. Stratton, 78 Id. 88; 
though there may be special circum- 
stances which make it a question of fact 
for the jury whether attempting to leave 



or enter a train before it comes to a 
stand still is negligence in the passenger. 
See Johnston v. West Chester, Sfc, Rail- 
way Co., 11 Am. Law Reg. N. S. 159, 
g. c. 70 Penna. St. 357 ; Filer v. New 
York Central Railway Co., 49 N. Y. 
47 ; Doss v. Missouri Railroad Co., 59 
Mo. 27 ; Pennsylvania Railroad Co. v. 
Kilgore, 32 Penna. St. 292. 

And this rule applies to one who 
thrusts his arm or body outside of a car 
window, and thus receives an injury 
which he would have escaped had he 
remained within : Todd v. Old Colony 
Railroad Co., 3 Allen 18; 7 Id. 207; 
Indianapolis, jj-c, Railroad Co. v. Ruther- 
ford, 7 Am. Law Reg. N. S. 476, s. c. 
29 Ind. 82; Pittsburgh Sf Connellsville 
Railroad Co. v. McClurg, 7 Am. Law 
Reg. N. S. 277, s. c. 56 Penna. St. 
294 ; Louisville Sf Nashville Railroad Co. 
v. Sickings, 5 Bush 1. 

On the other hand, merely preparing 
to leave a car, standing in one's seat or 
the aisle, walking to and fro in the 
car, has been thought not to be an act 
of negligence, per se, for the court to 
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adopt as a matter of law, but rather a 
question for the jury in each individual 
case, as "was held above : Railroad Co. 
v. Pollard, 22 Wall. 341 ; Nichols v. 
Sixth Avenue Railroad Co., 39 N. Y. 131. 

In Gee v. The Metropolitan Railway 
Co., Law Rep. 8 Q. B. 161, a passenger 
on the under -ground railway in London 
left his seat while the traiu was in full 
motion, went to the door window, across 
which there was a brass rod to prevent 
passengers from putting their heads and 
arms out, and placed his hand on the 
rod for tho purpose of looking out to see 
the signal lights and show them to a 
fellow passenger. The door flew open 
and he fell out. It was held that there 
was no contributory negligence, Cock- 
burn, C. J., saying: "The passenger 
did nothing more than was within the 
scope of his enjoyment while travelling 
without committing -any imprudence. 
In passing through a beautiful country 
he is certainly at liberty to stand up and 
look at the view in the ordinary manner 
of people travelling for pleasure." 
And Mellor, J., said: "I do not 
agree with the defendant's counsel that 
a passenger must sit still throughout 
the journey." 

This was the principal argument of 
the company in Barden's Case : that as 
the carrier was bound by law to furnish 
each passenger with a seat, there was 
the correlative duty on his part to occupy 
it the entire journey, or if he left it, 
except for cases of health, necessity, 
&e., he did so at his peril ; but the court 
expressly deny such a conclusion to 
follow from the admitted premise. 



Besides, there was one more element 
in Barden's Case, which might be en- 
titled to some weight, and that is, that 
he did not arise fron his seat until after 
the servants of the company had an- 
nounced the station to which he was 
bound, and according to the opinion of 
many this itself constitutes an invitation 
to alight, and an assurance from the 
company that he may safely do so. 
See Weller v. London, Brighton $■ South 
Coast Railway Co., Law Rep. 9 C. P. 
126 ; Praeger v. Bristol $■ Exeter Rail- 
way Co., 24 L. T. (N. S.) 105 ; Robson 
v. The North Eastern Railway Co., Law 
Rep. 10 Q. B. 271; Foy v. London, 
Brighton Sr South Coast Railway Co., 18 
C. B. N. S. 225. 

Thus we have two classes of cases, in 
one of which the question of contribu- 
tory negligence is one of law, and in 
the other, one of fact. There remains 
an intermediate one. A passenger 
commences to enter a train while sta- 
tionary. With one foot on the step of 
the car and one on the platform of the 
station, he stops to converse with a 
friend, and while in that situation the 
train starts. In attempting to get on 
after the train is in motion he is thrown 
under the car wheel and injured. Is it 
a question of law for the court, or of 
fact for the jury, whether he was negli- 
gent in thus persisting in his attempt ? 
It was recently ruled in Massachusetts 
upon that exact state of facts that it was 
solely for the jury : Warner v. The Old 
Colony Railroad Co., Bristol Co., April 
term 1876. 

Edmcnd H. Bennett. 



Supreme Court of Pennsylvania. 
W. H. WOODS v. JAMES NORTH et al. 

A clause in a promissory note allowing a commission upon its face, as a collec- 
tion-fee, in case of its non-payment at maturity, renders the note uncertain and 
destroys its negotiability. 

A promissory note in the usual form contained, immediately after the amount, 
the words "and five per cent, collection -fee if not paid when due." In an action 



